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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANN
ATronMEyY GENERAL

Honorable Murrell L. Buokner, Chairman
Game, Fish and Oyster Commission o
Austin, Texas

Dear Sirg Opinion No. 0-4105

Re: Is it lswful for any vhole-
sale fish dénler and/or ra-
tail I'tah desler in this
State to sell or offer for

“#ale sny redfish, channel
- bass, speckled sea . trout,
sheaphead, flounder, pompano,
mackerel or f-topeail,
vhan aiy » fish has been
- logally taken, filleted and
e © frosen in suother 3tate sand
PR lavfully shipped into Texas?
V4 And related queations.

-~

_ VAN o
The request Tor our opinion on the hereinabove cap-

tioned Qquestions has Deen reseived by this departasnt. We

quote from your uttu'\g. toufgn 1,

wirgh B (LS TR L
NO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMEMTAL QPIRION UNLESS APPROVED RY THF AYTADBMEY £
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: "Tﬂiﬂuo,\nshm ter Coumission res-
pectfully requests your O on on the following
qul'q;m N N

. ~", I& it lavful for any wholesale fish
dssler and/or retail fish desler in this Stats
to sell or offer for sale any Redfish, Channsl
Bass, Speckled Sea Trout, dheephesd, Flounder,

» Kackerel or Gaff-Topseil, vhen any such -
fish has been legslly taken, filleted and froszen
in another state and layfully shipped intc Texas?

"2, Is it lawful for vholesale fish
dealer and/or reteil fish desler to fillet or
othervise cut up any Redfish, Channel Bass,
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3peckled 3ea Trout, Shesephead, ?lonnder, Pompano,
Mackerel or Gaff-Topsail for delivery to a cus-
tomer on consignment? ' :

"3. Ir the answer to Question 2 is in the
sffirnative, may such filleted fish be acld if
rejected by the conaignee?

"the condition is such that fish dealera
and packesrs in other states are reported to have
80)d to figh deaslers within the 3tate of Texas
filleted frozen fish, somae kinds of which are
referred to in Article 929 of the Panal Code.

T}y Department is uneertain as to whether
to allgv the resale of auch products within this
state,

The power of the 3tate to regulate and control the
taking of fish and to regulate or prohibit the sale of fish
when taken has been sald to be sbsolute. Fish and game are
by leglalative ensctment and declarstion the comson property
of the whole pecple and part of the food supply of State.
The Legislature, thsrefore, has pover, not only to regulate
their slaughter or taking but to makes laws regulating the
aals, possession and tramsportation of fish, and such other
lawa as may be nscessary to accomplish this purpose and de~
%:t evasions and prevent violations of the lav. 19 Tex. Jur.

Article 929, Vernon's Annotated FPenal Code, pro-
vides as follows:

"Art. 929, Oversigzs or undersize fish for
' sale

“It shall be unlawful for any person to mell,
or offer for sale, or to have in his possession
wfoﬁnmﬁmam&;twioﬁvaﬁm
meroantile business establishment, or in any mar-
ket where merchandise is disposed of, auny redfis

or s greater leng thirty-tvo
inches, or less than fourteen inches; any salt
vater or speckied sea trout of less le than
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tvelve inches; any sheephead of less then nine
inches in length; any flounder of less than twelve
inches in length; any pompano of less than nine
inshes in length; any mackerel of lesa than four-
teen inches in length, and any salt wvater gaff-
topaall of less than eleven inches in lengih.

%The place of sala or offering for ssle or
possession shall for the ghurpou of this chapter
to estadblish veanue, be either the place from
vhich such fish are shipped, or wvhere the fish
are foéund, or offersd for aale, It shall be un-

‘lavful 11 selling or ofrerli_ng for sale eny lisn
mentioned in this cle to sever the head iron

the body, except in case of the rediish and

w
severed through the gill-cavity and the gill-
L1 a ot one hody of suel ,.tf' B -
or catililsn, 3 o:-;o" DOLU D & redfish

not measure more than twenty-seven inches
in length, and such headlesas body of & catfish
shall not measure leas than eight inches in
length; and all fish marketed or sold as men-

tioned in m‘m %ﬁ 010, MO Weighed end s0ld
aAtLacho X008 Fw C&L =
I1sh_aa pmntioned ﬁr‘dt_q. ,

" j o
. Any person violating any of the provisions
of this artiecle shall be deemed gullty of & mis-
depeancr and upon conviction shall be finsd &
suz not lexs than ten ($10.00) dellars nor more
than £irey ($50.00) doliars,™ . -

It appears to be manifeat from ths provisions of the
quoted statute that it is unlawful for aay vholesale fish deal-
or and/or retail fish desler in this State to sell or offer for
sale any of the fish mentioned therein sither filleted or other-
vise out up if sush fish were caught in Texas.

The answer to your first question, therefore, depends
upon vhether the quoted statute alwo applies to such fish,
named therein, imported to Texas from & her 3tates. This spe~
cific question does not appear to have been before the courts
of this State.
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There appears to be a conflict of opinion in the
other jurisdictions as to vhether a game statute of cne Stats
refors to game imported after heing killed in another 3tate.
Where such & statute does not by expresa language indicate
that game of another 3tate is elther excluded or included,
it i held in some Jjurisdiotions that the term "game" or "eny
geme®™ refers to all gams, both domestic and foreign. Other
Jurisdictions hold that, inssmuch as penal statutes are to
be strictly construed and only those acts are to be punished
vhich are clearly condemned, game lavs refer only to animals
killed vithin the jurisdiotion, unless their terms require
thelir application 1o game killed in another State., 3ee 12
Ruling Case lawv 696.

From a careful study of many of the cases on both
sides of this queation, taking intc consideration the wording
of the particular statutes in each instance, we &re of ths
opinlon that the better viev is that taken dy those courts
vhich hold that such & statute applies to al) game, both do-
mestic and foreign, :

In any event, wve think that Article 929, supra, ex-
preases the law on this queation in plain and unsambiguous lan-
guage, leaving its meaning clear and obvious, to-wit, that all
fish mentioned therein, whether domestic or foreign, oar be
sold, et¢., in Texaz only as therein provided, There is, there-
fore, no room for econstirustion, It iz well sottled in Texas,
that in such & case, the law ¥ill de applied and enforoedd as it
igid' iﬁ;cgudlau of its polley or purpose., 3Jee¢ 39 Tex. Jur.

# L

In the case of Ex parte Maler (Calif.) 37 P, k02,
the court had before it a California statute reading that:

M. «.i 'Every person in the State of Calif.
ornia wvho shall at any time sell, or offer for
s8le, the hide or meat of deer, elk, ante-
lope or mountain thneg, 8 be guilty of a
misdemeancr.t . . » .

The court held that said statute extended to, and in-
eluded, the selling of the hide or mes&t of any such animal,
though lawfully killed beyond the State. We quote from the
court’s opinion as followsi
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‘ % ¢« s« « Potitioner contends thet this pro-
vision of the statute, properly construed, does
not prohibit the sale of deer meat lawf tak-
en without the state, but has reference solely
to deer killed vithin this state; that the lav
is intended to protect game within the state,
not to prohibit the importation and sale of game
from other statea, With this contention ve are
unable to agree, It ia true the lav is intend-

. od for the protection of the game within the
state, but 1t by no means follows from that fact
that it is not the intention, as a means to ao-
complish that very eand, to prohibit the sale of
the meat of the animals procured elsevhere,

The atatute iz perfectly plain and unambiguous
in its terms, and is sufficiently broad and ocom-
prehensive to include the inkibited article
wheresosver take=n or procured. It does not
canfine itself in terms or by implication te
ths meat of deer killed in this state, but de-
nounces as unlavful the ssle of the meat of

any deepr; and there is nothing eisevhere in

the statute tending to give it & more restrioct-

- ed sense, The language is too plalin to leave
room for construction, and ve are not at
1iberty, even Af mo disposed, to plsce a
limitation upon the ng of the legisla-

 ture which its leapguage not support. But
ve have no doubt that the legislature intend-

. ed exaetly vhat its words import. Aside from
the explicit langusge in which this perticujar
provision is oousched, an exsmination of the
variods cshanges which these ssctions of the.
Code relating to protectiocn of game have under-
gone at the hands of the laglslature is per-

. suassively convincing of the intentioa to do

~ " Just what this set does by its terms; «- en-

. tirely prohibit traffic in the meat of these
game animsls within ths state, no matier vhere
kilied, And it nesd hardly be suggested that
such a provision, if enforsced, will dénd great
ald te the attainment of the object sought, The
facility and ease with vhich the.statutes for
the protecticn of game have been evaded in the
past 1is a matter of common ¥novledge, Deer
and other game have been slaughtsred during
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the close aeason, snd folsted upon the market

as game procured without the state; and, oving

to the practical impossibility in the great major-
ity of cases of proving with certsinty the aource
from which it vas procured, the sttempted en-~
forcement of the statutes for its protection has

VYTammoadw moiarrace slod & o [ ) T e A TV mmcead B
RA [V MVITIL SWVUSWLTE 4TBVY Bl LAAT DVUB LGOI

ation no doubt actuated the legislature in the
premisesn, and induced the enactment of the stat-
tute in its present stringent raru; and ve knov of
no good reason vhy it should not be held to mean
vhat 1t Imo .

Having conocluded that Article 929, supra, applies
a3 well to suoh imported fish as to domestic fish, ve need
only make the further inquiry as to wvhethar such a ststute
is a vallid exersise of the police power of the State of Texas
or unconstitutional as an interference with interstate con-
merce.,

: That such & statute is valid, {pears to be wellt
settlod since the paanage by co ess in 1900 of vhat is com-
monly known as the “Lacy Act.™ (31 Stat., 188) 3aid Act pro-
vides that the dead bodies or parts thereof of wild gans
‘animaels or game or song birds vhen transported into any State
shall be subjected to the laws of the State, enacted in the
exercise of its police power, to the same sxtent as if such
gane had been produced in such State, and shall not be exempt-
ed therefrona by reason of 1nportstion in original paokages.
In our opinton, the word "game” as used in the lacy Act, in-
¢ludes fish. Words and Phrases (P, Ed,) Vol. 18, p. 58.

It may be pointed ont that &ll of the speciss of
rinh named in Article 929 ere food fish, found and caught
in the s&lt vaters of this State in great numbers. The tak-
ing of such f£ish above or belov the sikes specified in the Act
nay properly, therefore, be considered an Injury to the food
supply of the people of thia 3tate. It is nov vell settled
that a Jtate may prohibit the sale or possession of fish of
certain siszes even if brought from without the 3tate. The
object of such a law 1s not to affect the legality of the
taking of fish in other States, but to protect the local fish
in thes interest of the food supply of the people of this
State. Silz v. Hesterberg, 211 U. 3. 31.
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If foreign fish of the sizxe and species mentioned
in the Act, may be f'illeted, frogen and sold in Texas, there
is nothing to prevent Texas fish of such sizZe and zpecles
from being caught in Texaas waters, carried to ancther 3tate,
filleted, returned and sold in Texas.

In your second qusstion we presume you mean any
such fish desaler in Texaa.

In view of the foregoing, it is the opinion of thias
department, under the faots stated, that both your first and
second questions should be answered in the negative, and each
is 80 ansverad.

In viev of owr negative answer to your second quese
tion, 1t becomes’ unnecessary to aniver your third qQuesthon,

Trusting that your inquiry has been fully anawered,

ve are
Very truly yours
ATTORNEY GBNERAL OF TEXA3
By - aﬂ};§é22‘94{ﬁ
ar Preil
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EPi1db

ZiPPROVEEJUN Lzzf;%;iﬂt—ﬂ;h—qkh_’/

ATTORNEY GENERAL CI TZXAs

OPINION
COMMITTEE

BY -7 o
CHAIRMAN

- LR
-/

LPPROVED™,



